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About The Royal Australasian College of Physicians (RACP)

The RACP trains, educates and advocates on behalf of over 22,000 physicians
and 9,000 trainee physicians, across Australia and Aotearoa New Zealand. The
RACP represents a broad range of medical specialties including general
medicine, paediatrics and child health, cardiology, respiratory medicine,
neurology, oncology, public health medicine, infectious diseases medicine,
occupational and environmental medicine, palliative medicine, sexual health
medicine, rehabilitation medicine, geriatric medicine, and addiction medicine.
Beyond the drive for medical excellence, the RACP is committed to developing
health and social policies which bring vital improvements to the wellbeing of
patients, the medical profession, and the community.

We acknowledge and pay respect to the Traditional Custodians and Elders — past, present and
emerging — of the lands and waters on which RACP members and staff live, learn and work. The
RACP acknowledges M3aori as tangata whenua and Te Tiriti o Waitangi partners in Aotearoa New
Zealand.
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Introduction

The Royal Australasian College of Physicians (RACP) welcomes the opportunity to
provide a submission to the Senate Standing Committees on Legal and Constitutional
Affairs in relation to its Inquiry into Australia’s youth justice and incarceration system.

Youth justice reform must prioritise the health and wellbeing needs of children and
young people. As the organisation representing over 4,700 specialist paediatrians and
over 2,200 paediatric trainees in Australia and Aotearoa New Zealand, the RACP is
well placed to provide expert advice to the Australian and state and territory
governments on the health and wellbeing needs of children and young people.

This submission from the RACP focuses on:
Prioritising First Nations leadership, both at the system reform and the healthcare
service delivery levels, for children and young people in the youth justice system.
Taking a health first approach to youth justice reform
Involving our expert paediatricians and Adolescent and Young Adult Medicine
physicians at service reform and service delivery levels
Raising the age of criminal responsibility to at least 14 years, with no exceptions
Housing children and young people in purpose-designed facilities with suitable
supports, that are culturally safe and with trauma-informed care
Support RACP recommendations on the health care of children in care and
protection services
Introduce MBS funding for timely health assessments of all children entering Out
of Home Care systems
Health checks for all children and young people on entering the youth justice
system
Comprehensive paediatric assessment when clinically indicated
A comprehensive health assessment and health management plan for all children
and young people in the youth justice system
Commitment to the full implementation of the Safe and Supported National
Framework for Protecting Australia’s Children 2021-31."

The RACP would appreciate the opportunity to provide an expert voice at any
forthcoming hearing of the Inquiry. Please contact Samuel Dettman, Senior Policy and
Advocacy Officer, via policy@racp.edu.au.

The RACP approach

The RACP urges a focus on health and wellbeing issues when considering
approaches to youth justice.

In 2020-21, just over half (563%) of young people under youth justice supervision had
an interaction with the child protection system in the preceding 5 years. For the same
time period, almost two thirds (64%) of First Nations young people under youth justice
supervision had an interaction with the child protection system.?
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Children who interact with the youth justice system and the child protection system
usually have complex health, mental, developmental and social needs.®> Many
inequities start at, or before, conception, continue in early childhood, and increase
along a clear social gradient.* The greater a child’s disadvantage, the worse their
health, development and wellbeing tends to be. They experience poorer health
outcomes than their peers in large part due to the adverse effect of neglect, alcohol
and substance abuse, family violence and other forms of abuse on neurodevelopment,®
but also from the effects of disruption to family attachment and structures.® These
gaps widen as children grow older, resulting in adverse adult health, educational and
vocational outcomes, with increased premature mortality and morbidity. This can have
an intergenerational effect with inequity passed on to the next generation.”

Evidence shows the life-long impact of Adverse Childhood Experiences on chronic
disease, health, development, and wellbeing. Adverse Childhood Experiences are
traumatic/stressful experiences that occur during childhood that can have negative and
long-lasting impacts.® Children and young people in the youth justice system can
experience profound trauma and distress. This can lead to distrust of government and
societal institutions, a fear of forming secure healthy relationships, increased
behavioural problems, poor academic achievement, ongoing encounters with the
justice system, chronic physical and mental health problems, and poorer health and
wellbeing outcomes as adults, including higher mortality.® 1

A child’s health and wellbeing can also be affected by historical trauma from earlier
generations. Poor access to appropriate health and wellbeing services compounds
inequities. Intensive early support and interventions are needed to prevent inequities,
rather than responding to crises as they happen.

RACP policy contribution to the Inquiry

Some of the Inquiry’s Terms of Reference go beyond the expertise of the RACP. The
RACP and its physician members have knowledge, expertise and experience in health
and wellbeing, including the social determinants of health, and related matters. A focus
on health and wellbeing and the social determinants of health is critical to any
successful reform of the youth justice system as it applies to children and young
people.

To assist the Committee, we provide the following information and policy
recommendations:

1. Prioritise First Nations Leadership
The RACP has long been concerned by the over-representation of Aboriginal
and Torres Strait Islander children and young people in the youth justice
system, including in incarceration. As a founding member of the Close the Gap
Campaign we see youth justice reform as a critical part of efforts to ensure
better health outcomes for Aboriginal and Torres Strait Islander peoples.' Our
commitment to respecting and promoting Indigenous guidance, ' is the basis of
our recommendation to prioritise Indigenous leadership, both at the system
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reform and the healthcare service delivery levels for children and young people
in the youth justice system

2. Take a health first approach to youth justice reform
Contact with the youth justice system is often one of many consequences of
poor health earlier in life, especially a child’s health, wellbeing and development
needs not being met.

As such, contact with the youth justice system (and/or entry into other parts of
the child care and protection system) should be an opportunity to have health
assessments completed and therapeutic supports/services delivered in order to
improve their trajectory. This does not mean that incarceration of children and
young people is justified because they receive health care in custody, but it
does mean that world class healthcare must be foundational to the overall
package of health and social services provided to a young person in custody,
and to a young person in contact with the youth justice system but not in
custody.

This also points to the desirability of youth justice reform resting on the
foundation of good health and healthcare, rather than trying to avoid the
antisocial or criminal effects of disadvantage and deprivation by taking an
increasingly punitive approach.

The RACP strongly supports the recommendations of The Royal Commission
into the Protection and Detention of Children in the Northern Territory on health
grounds, and is greatly concerned by any proposal to reverse gains made by
implementing those recommendations, such as:

e lowering the minimum age of criminal responsibility '
e reintroducing spit hoods and similar restraints.

Such restraints inherently dehumanise children and young people, and in some
circumstances described to the Royal Commission their use can place children
at risk of serious harm or death (e.g. use on unconscious children).

The RACP is a founding member of the Close the Gap Campaign’®, which aims
to close the health and life expectancy gap between Aboriginal and Torres Strait
Islander peoples and non-Indigenous Australians within a generation.
Australia’s governments’ current response to the Campaign is the National
Agreement of Closing the Gap, under which governments have committed to
reducing the rate of Aboriginal and Torres Strait Islander young people in
detention by at least 30 per cent by 2031."

We are concerned that this promised reduction is not possible without taking a
nationally coordinated health first approach — not just for children in custody, but
for children in the broader community including children at risk of contact with
the youth justice system.
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3.

Involve expert paediatricians and Adolescent and Young Adult Medicine
physicians at service reform and service delivery levels

The RACP is of the view that youth justice reform should occur with appropriate
input and advice from experts in Paediatric and Child Health, and Adolescent
and Young Adult Medicine, both at the system design and reform levels, and at
the ongoing healthcare service delivery level.

Article 24 of the United Nations Convention on the Rights of the Child calls for
the right “to the enjoyment of the highest attainable standard of health and to
facilities for the treatment of illness and rehabilitation of health.'® This right
belongs to all children, including those in and at risk of contact with the youth
justice system. The same article requires parties to “strive to ensure that no
child is deprived of his or her right of access to such health care services.”

Raise the Age of Criminal Responsibility

The RACP strongly supports raising the age of criminal responsibility to at
least 14 years, with no exceptions. We are joined in this position by (among
others) the Australian Medical Association' and the Australian Indigenous
Doctors’ Association.?° It is inappropriate for children aged 10 to 13 years to be
in the youth justice system.?' This applies to the Commonwealth, as well as all
states and territories, noting that:

¢ While the Commonwealth prosecutes few young children there are
nevertheless Commonwealth offences that apply to children below the
RACP’s recommended minimum age of criminal responsibility.

e The example and leadership set by the Commonwealth, were it to raise
the minimum age of criminal responsibility in its sphere of legislative
responsibility, would send a powerful signal to all states and territories
regardless of whether there exists agreement via the Standing Council
of Attorneys-General (or other comparable process).

For these reasons we urge the Committee to recommend that the
Commonwealth raise the minimum age of criminal responsibility for all
Commonwealth purposes to at least 14 years, with no exceptions.

The RACP has called for national agreement on this vital reform.22 We called for the
establishment of the Age of Criminal Responsibility Working Group Review conducted
by and for the Council of Attorneys-General and called for the finalisation and
publication of its report.

We have commended jurisdictions that have committed to raising the age of
criminal responsibility.? The RACP has advocated for a higher minimum age of
criminal responsibility in every Australian jurisdiction and has recently called on
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the Northern Territory Government not to lower the age of criminal
responsibility.2*

5. House children and young people in purpose-designed facilities with
suitable supports
The RACP opposes the incarceration of children of any age in adult facilities.?®
Incarceration should only ever be in purpose-designed and purpose-built
environments where proper health care (including specialist medical care) and
suitable social and wellbeing supports are provided.?

6. Support RACP recommendations on the health care of children in care
and protection services
The RACP urges the Committee to support the recommendations made in the
RACP’s position statement on the Health Care of Children in Care and
Protection Services.?” The recommendations outlined in this statement
complement the RACP position statement on the Health and Wellbeing of
Incarcerated Adolescents.??

Recommendations to health services (p. 10), to state and territory governments
(p. 11), and to the Australian Government (p. 12) are particularly relevant to the
health and wellbeing needs of children and young people in youth justice
settings. These include:
¢ Healthcare navigators / co-ordinators, comprehensive assessments and
management plans and access to local health professionals
e Adequate training of health professionals working in these contexts
e Commitments to working with First Nations communities, particularly
community-led healthcare providers
e Investment in specialised, multidisciplinary services
e Supports for children when leaving youth justice settings
¢ Implementation of the Safe and Supported National Framework for

Protecting Australia’s Children 2021-31.

7. Introduce MBS funding for timely health assessments of all children
entering Out of Home Care systems
Consistent with our recommendations in (6) above, we urge the Committee to
recommend the Commonwealth provide MBS funding for timely health
assessments of all children entering Out of Home Care systems around
Australia (whether or not they are in contact with the youth justice system). This
would be a substantive way of initiating a health-first approach to reforming
Australia’s youth justice and incarceration systems by improving the health of
the cohort of children and young people most at risk of contact with those
systems.

8. Conduct routine Health Assessments and facilitate referral to specialists
as clinically indicated
The RACP recommends all Australian jurisdictions implement effective and
timely health assessments of all children and young people entering custodial
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settings, and referral to specialists (especially paediatric medicine and
adolescent medicine) as clinically indicated, with special attention to workable
referral pathways for developmental disability/delay assessments by
paediatricians when clinically warranted.?®

Children and young people should have routine and timely assessment of their
health and wellbeing needs upon entry to the youth justice system, with regular
review thereafter, to ensure that outcomes are tracked throughout the child’s
journey in the system and their needs are met.30 3

9. Implement the Safe and Supported National Framework for Protecting
Australia’s Children 2021-31
Ensure that children and young people in Australia reach their full protentional
by growing up safe and supported through collaboration with government and
non-government organisations.

Key RACP publications

We bring to the Committee’s attention the following RACP publications which address
the health needs of children and young people in contact with, or who are at risk of
contact with, the youth justice system:

Health Care of Children in Care and Protection Services Position Statement
2023

Submission to the Community Support and Services Committee’s Inquiry
into the Criminal Law (Raising the Age of Responsibility) Amendment Bill
2021

Prioritising Health - RACP 2020 Queensland election statement
Inequities in Child Health Position Statement 2018

Submission to the Council of Attorneys General Working Group reviewing
the Age of Criminal Responsibility July 2019

Submission to The Royal Commission into the Protection and Detention of
Children in the Northern Territory 2016.

The Health and Well-being of Incarcerated Adolescents 2011

Thank you for considering our submission. Please contact Samuel Dettman, Senior
Policy and Advocacy Officer via policy@racp.edu.au for any additional information or to
invite an RACP Fellow to provide expert evidence to the Committee.

1 Commonwealth of Australia. Safe and Supported: the National Framework for Protecting Australia’s Children 2021-2031
[Internet]. 2021 [cited 2024 Sep 20]. Available from: https://www.dss.gov.au/sites/default/files/documents/12 2021/dess5016-
national-framework-protecting-childrenaccessible.pdf

2 The Australian Institute of Health and Welfare. Young people under youth justice supervision and their interaction with the
child protection system [Internet]. 2022 [cited 2024 Sep 20] p. 17. Available from:
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https://aida.org.au/app/uploads/2021/11/20211117-AIDA-Raise-the-Age-media-release.pdf
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